
DECEIVED
F:°co^BION

AL
B3H!S27 PH> i2

321 P 3: us
Brim O. Svoboda W»Wagton, DC. 20005-7003

mnm: (202) 434-1654 MQNI: aoi.6aS.66oo

MX (202)434-1690 fit* 202434.1690
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March 27,2008

Thomasenia Duncan
Office of General Counsel
Federal Election Commission
999 E Street N.W.
Washington, D.C. 20463

Re: MUR5970

Dear Ms. Duncan:

This is the response of EMILY'S List and Ranny Cooper as Treasurer (collectively, "EMILY'S
List"), to the complaint filed with your agency. The claim in the complaint against EMILY'S
List is without merit and should be dismissed.

The complaint alleges that EMILY'S List coordinated with the Donna Edwards for Congress
Committee, the principal campaign committee of a candidate for Congress in Maryland's Fourth
Congressional District ("the Edwards Campaign"), and as a result, made excessive contributions
to the Edwards Campaign. Compl. 115-18. To support this allegation, the complaint identifies
only a single email message that was sent "to EMILY'S List supporters" and that "was approved
and expressly authorized by the Edwards Campaign." Id. f 16. The complaint offers no other
factual allegations or evidence to support its assertion of coordination.

The email message in question cannot constitute a coordinated communication because it was
paid for by the Edwards Campaign—not by EMILY'S List. See Ex. A.* Thus, the complaint
fails to provide any specific facts which, if proven true, would constitute a violation of FECA.
Moreover, EMILY'S List uses a firewall that protects it from precisely this sort of speculative
and unsupported attack.

1 The email included in the complaint as Exhibit 7 is difficult to decipher and does not include the
email's images. Respondent therefore attaches a dean and complete copy of the email in question. See
Ex. A.
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The Complaint Faiii to State Sufficient Facti. which if True. Would Constitute a Violation
of FECA'i Coordination Rates

A person who believes a violation of the Federal Election Campaign Act (FECA), 2 U.S.C. §
441a(aXlXA) has occurred, may file a complaint with the Commission. Id. § 537g(aXl). Only
where there is "reason to believe" that a violation has been, or is about to be, committed, does
the Commission have power to investigate alleged FECA violations. Id. § 437g(aX2). The
Commission may not find "reason to believe" unless the complaint sets forth sufficient specific
facts, which, if proven true, would constitute a violation of FECA. See 11 C.F.R. § 111.4(dX2);
see also Statement of Reasons, MUR 4960.

This complaint fails to satisfy these basic requirements. Of 34 paragraphs in the complaint, only
four relate to EMILVs List. Compl. 115-18. They provide no specific facts which, if proven
true would constitute a violation of FECA's coordination rules. To the contrary, the only
communication identified as coordinated by the complaint, see id. K16, is a single email from
EMILVs List that specifically states it was paid for by the Edwards Campaign. See Ex. A; see
also Ex. B (invoice from EMILVs List and check from Edwards Campaign).

The Commission's regulations provide that coordination can occur only when a communication
"[ijs paid for, In whole or part, by a person other than that candidate, authorized committee or
political party committee." 11 C.F.R. § 109.21(aXl) (emphasis added). Here, the email
communication identified by the complaint was paid for by the candidate. The email, which is
attached to this response as Exhibit A, makes this plain, and the complainant offers no evidence
to the contrary. See a/so Ex. B. The email therefore cannot constitute a coordinated
communication.

Even if the Complaint Could Be Construed as Stating a Claim of Coordination! EMILY*!
i .ifl |̂f| a Firewall that Protects it From Attack

Other than the email paid for by the Edwards Campaign, the complaint offers only conjecture
that EMILVs List engaged in "coordination and collaboration [that] could violate federal
campaign finance law." Compl. U17; see also Compl. H15,18. However, EMILVs List
operates using a firewall that protects it from precisely this sort of speculative attack.

The coordination conduct standards in 11 C.F.R. § 109.21(d) "are not met if . . . [a] political
committee has established and implemented a firewall" meeting certain requirements. Id. §
109.21(h). The firewall must be designed and implemented to prohibit the flow of information
between those providing services for the sponsor, and those who have provided services to the
affected candidate. See id. § 109.21(10(1). It must also be described in a written policy that is
distributed to all relevant, affected employees and consultants. See id. § 109.21(hX2).
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This safe harbor was patterned after EMILY'S List's own firewall procedures, which the
Commission considered in MUR 5506. The Commission adopted this "safe harbor... as a way
for organizations to respond to speculative complaints alleging coordination when organizations
are faced with trying to 'prove a negative1 by showing that coordination did not occur."
Coordinated Communications, 71 Fed. Reg. 33,190,33,206 (2006). When a firewall exists, only
"specific information" showing the flow of material information about a candidate's plans,
projects, activities or needs to the sponsor is sufficient to defeat the presumption that the conduct
standard has not been met. See id. § 109.21(h).

The Complaint provides no "specific information" to show the flow of material information
about the Edwards campaign's plans, projects, activities or needs to the EMILY'S List
independent expenditure program. See 11 C.F.R. § 109.21(h). Rather, it relies on just the sort of
"speculation" from which the safe harbor was designed to protect political committees. 71 Fed.
Reg. at 33,206. Cf. Compl. fl 15-18. Were this sort of speculative assertion sufficient to defeat
the operation of the safe harbor, then the safe harbor would be functionally meaningless—an
outcome the Commission did not intend.

Condniion

The complaint does not provide any evidence of coordinated in-kind contributions: the only
EMILVs List communication identified by the complaint was plainly paid for by the Edwards
Campaign and therefore cannot constitute a coordinated contribution. Moreover, EMILY'S List
operates using a firewall to ensure against coordination. Under these circumstances, the
Commission should immediately dismiss the complaint.

Very truly yours,

^ A.
Brian G. Svoboda
KateAndrias
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Thank you,

Grifie Fines
Director of Finance and Compltanoe
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